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A
lawyer or doctor who acts 
negligently can be sued for 
malpractice. Many franchi-
sees rely on the franchisor’s 
purported expertise in run-

ning their business. If such assistance is 
not helpful, can the franchisee sue for 
“franchisor malpractice?”

Proposed franchise legislation 
There are no laws codifying a franchisor 
duty of competence. In 1998, U.S. Rep. 
Howard Coble (R-N.C.) introduced the 
Small Business Franchise Act, which pro-
vided that “[U]nless a franchisor represents 
that it has greater skill or knowledge in 
its undertaking with its franchisees, or 
conspicuously disclaims that it has skill 
or knowledge, the franchisor is required 
to exercise the skill and knowledge nor-
mally possessed by franchisors in good 
standing in the same or similar types of 
business.” The Act passed the House but 
did not pass the Senate. There have been 
several unsuccessful attempts since to re-
introduce similar legislation.

Cases on franchisor malpractice 
There is no claim for “franchisor mal-
practice.” Instead, such claims are usu-
ally brought as implied covenant or 
negligence claims, which have resulted 
in mixed rulings.

1. Cases imposing liability. Courts 
will enforce an explicitly stated standard 
of care. In Proteus Books Ltd. v. Cherry Lane 
Music Co., the defendant had agreed to 
perform distribution services with “due 
professional skill and competence.” In 
allowing the claim to proceed, the court 
held that “[I]t is not fatal that the con-
tract does not define the standards of 
due professional skill and competence. 
Reference to the managerial and mar-
keting standards of the book publishing 

and distribution industries is sufficient to 
make the phrase readily understandable.”

Liability has been imposed even where 
there is no particular standard of care re-
quired. In Fox v. Dynamark Security Centers 
Inc., the franchisor argued “it could not 
breach the franchise contract because its 
only obligation was to provide ‘training,’ 
presumably even incompetent training, 
and, if it did so, it would thereby satisfy the 
terms of the contract.” The court found 
the jury should “resolve the question of 
whether the training provided… was so 
inadequate as to constitute a breach.” (See 
also Ponderosa System, Inc. v. Brandt (sup-
ply of defective meat breached implied 
covenant); and In re DeRosa (failure to 
provide entire line of pastries, supply-
ing inferior products, and late deliveries 
breached implied covenant).

2. Cases finding franchisor not li-
able. In TCBY Systems, Inc. v. RSP Co., 
Inc., plaintiffs alleged TCBY was obli-
gated “to operate its system and to deal 
with the [franchisees] in a skilled man-
ner, [and] to exercise the care and skill 
a reasonably prudent franchisor would 
exercise under similar circumstances….” 
The court disagreed, holding there is “a 
duty of ordinary care only where the 
professions were sanctioned by state law.”

In RHC, LLC v. Quizno’s Franchis-
ing, where the contract addressed site 
selection responsibility, plaintiffs could 
not “create a duty of competence with 
respect to [the franchisor’s] approval 
of the locations.” (See also In re Sizzler 
Restaurants Int’l, Inc. (the claim that the 
franchisor must “insure any franchisee 
against failure who follows the Sizzler 
method” was “unacceptable”); California 
Bagel Company v. American Bagel Company 
(the claim that “defendants breached their 
contract duty to exercise due care in as-
sisting in the selection of good locations” 

could not “support a cause of action in 
tort”); A.J. Temple Marble & Tile, Inc. v. 
Union Carbide Marble Care, Inc. (reject-
ing the claim that defendant breached 
“a duty to perform as a franchisor in a 
manner consistent with the standards 
of franchisors generally” because “[n]o 
such duty has been imposed on franchi-
sors by New York courts”). 

In Century Pacific v. Hilton Hotels Corp., 
the court rejected the claim that fran-
chisees were entitled to national adver-
tising and a global reservation system. 
The franchisor had “the sole right to 
determine how money paid to [it]… 
would be used.” Thus, the argument 
that plaintiffs “reasonably expected that 
the reservations and advertising services 
would be a certain scope and caliber” was 
“unpersuasive, because the best evidence 
of what parties to a written agreement 
intend is what they say in their writing.”

Recommendations 
There is no conclusive answer as to 
whether a franchisor can be liable for 
“incompetence,” but a franchisor is un-
likely to be held responsible for a fran-
chisee’s failure unless it commits specific 
bad acts. Courts are also reluctant to 
impose obligations that contradict the 
explicit language of the parties’ agree-
ment. Thus, having a well-written fran-
chise agreement that clearly outlines the 
franchisor’s responsibilities can reduce 
the potential for liability. n
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