Employee Benefits & Executive Compensation
Client Service Group
To: Our Clients and Friends June 30, 2010

Regulations Issued on Preexisting Condition
Exclusions, Annual and Lifetime Limits, Rescissions
and Patient Protections Under Health Care Reform

On June 22, 2010, the Departments of Labor, Treasury and Health & Human Services issued regulatory
guidance under the Patient Protection and Affordable Care Act (the “Act”) regarding prohibitions on
preexisting condition exclusions, annual and lifetime limits and rescissions, as well as guidance
regarding certain patient protections.

These rules are generally effective for plan years beginning on or after September 23, 2010 (January 1,
2011 for calendar year plans). Grandfathered group health plans must comply with the prohibitions on
preexisting condition exclusions, lifetime and annual limits and rescissions, but are exempt from the
rules regarding patient protections. For a review of the rules governing grandfathered plans, please see
our previous Employee Benefits and Executive Compensation Bulletin.

Prohibition on Preexisting Condition Exclusions

The Act prohibits preexisting condition exclusions in group health plans for enrollees who are 19 years
of age or younger, effective for plan years beginning on or after September 23, 2010. This prohibition
will extend to all enrollees as of January 1, 2014. Until the regulations are effective, the current
preexisting condition rules will continue to apply. An exclusion of benefits for a particular condition is
not a preexisting condition exclusion if it applies regardless of when the condition arose relative to the
date of coverage.

Prohibition on Lifetime or Annual Limits

The Act prohibits a group health plan from imposing lifetime limits on “essential health benefits” for
plan years beginning on or after September 23, 2010, and from imposing annual dollar limits on any
such benefits for any individual for plan years beginning on or after January 1, 2014. Regulations
defining essential health benefits have yet to be released, but the Act provides a non-exclusive list of
these benefits, which includes the following: ambulatory and emergency services, hospitalization,
maternity and newborn care, mental health, prescription drugs, lab services, chronic disease
management and pediatric services.
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While the prohibition on annual limits does not apply until 2014, the regulations require that the
annual dollar limits for plan years beginning prior to January 1, 2014 not be less than the following
amounts:

e $750,000 for plan years beginning on or after September 23, 2010 and before September 23, 2011.

e $1,250,000 for plan years beginning on or after September 23, 2011 and before September 23,
2012.

e $2,000,000 for plan years beginning on or after September 23, 2012 and before September 23,
2013.

If an individual has lost coverage on account of a plan’s lifetime limit and becomes eligible again for
coverage due to the prohibition on lifetime limits, the plan or insurer must provide the individual with
written notice that the limit no longer applies and that the individual is eligible for benefits.

The regulations clarify that the prohibition on annual and lifetime limits does not prevent a group
health plan from excluding all benefits for a particular condition, as that is not considered an annual or
lifetime limit. However, note that adding a condition exclusion may not only cause a plan to lose its
grandfathered status, but also could implicate other federal laws. In addition, these limits do not apply
to health flexible spending arrangements (FSA), medical savings accounts (MSA) or health savings
accounts (HSA).

Prohibition on Rescissions

The Act prohibits a group health plan from rescinding an individual’s coverage, except in the case of
fraud, or intentional misrepresentation of material fact. A rescission is defined as a retroactive
cancellation or discontinuance of coverage. Cancellation of coverage that only has prospective effect,
or a cancellation that is retroactively effective due to a failure to pay required premiums will not be
treated as a rescission and will continue to be permissible. In these cases, the regulations require that
plans give each affected participant at least 30 days prior notice before rescission in order to give plan
sponsors and participants a chance to explore rights and contest the rescission.

Patient Protection Rules
The following rules apply to plans other than grandfathered plans:

e Plans with a network of providers requiring designation by a participant or beneficiary of a
participating primary care physician must provide notice of the terms of the plan regarding such
designation, which include the right to designate any available, in-network primary care physician,
and to designate any in-network pediatrician as the primary care provider for children.

e Plans with a network of providers that provide obstetrical or gynecological care and require the
designation of an in-network primary care physician may not require women participants or
beneficiaries to obtain an authorization or referral before seeking such care provided by an in-
network OB/GYN.

e Plans providing emergency services benefits may not require prior authorization (even if the
emergency services are provided out-of-network), be limited to in-network providers, or impose
more restrictive requirements or limitations on access to or cost-sharing for out-of-network
emergency services.
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Plans that do not negotiate with providers for the delivery of health care, but merely reimburse
participants for their receipt of health care are not subject to requirements regarding choice of health
care professional, but are subject to the requirements regarding emergency services.

The attorneys of the Employee Benefits and Executive Compensation group of Bryan Cave LLP are
available to answer your questions.
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IRS Circular 230 Disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax
advice contained in this communication (including any attachments) is not intended or written to be used, and cannot be used, for
the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing, or recommending to another
party any transaction or matter addressed herein.
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