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Department of Labor Extends Non-Enforcement
Period for Certain Internal Claims and Appeals
Requirements Applicable to Non-Grandfathered
Plans Under the Affordable Care Act

On March 18, 2011, the Department of Labor (“DOL”) issued Technical Release 2011-01 extending, with
some modifications, the enforcement grace period established under DOL Technical Release 2010-02
until plan years beginning on or after January 1, 2012.

Background

The Patient Protection and Affordable Care Act (Affordable Care Act) revised the standards for internal
claims and appeals and external review under Section 2719 of the Public Health Service Act (“PHS
Act™). The interim final regulations issued on July 23, 2010 by the Departments of Labor, Health and
Human Services and the Treasury (the “Departments”) to implement the revised PHS Act Section 2719,
imposed several additional standards for internal claims and appeals processes on non-grandfathered
group health plans.

On September 20, 2010, the Department of Labor issued Technical Release 2010-02 establishing an
enforcement grace period until July 1, 2011 with respect to the following standards:

1. In the case of an urgent care claim, notification of a benefit determination (whether adverse or
not) must occur not later than 24 hours after the receipt of the claim by the plan;

2. Notices must be provided in a culturally and linguistically appropriate manner as set forth in
the 2010 interim final regulations;

3. Any notice of adverse benefit determination or final internal adverse benefit determination
must include information sufficient to identify the claim involved, including the date of the
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service, the health care provider, the claim amount, the diagnosis code and treatment code
and their corresponding meanings;

4. The reason(s) for an adverse benefit determination or final internal adverse benefit
determination must include the denial code and its corresponding meaning, and a description
of the plan’s standards, if any, used in denying the claim. In the case of a final internal
adverse benefit determination, the description of the plan’s standard must also include a
discussion of the decision;

5. The notice to the claimant must describe the available internal appeals and external review
processes, including information regarding how to initiate an appeal;

6. The notice to the claimant must disclose the availability of, and contact information for, an
applicable office of health insurance consumer assistance or ombudsman established under PHS
Act Section 2793; and

7. If a plan fails to strictly adhere to all the requirements under the 2010 interim final
regulations, the claimant is deemed to have exhausted the plan’s internal claims and appeals
process and may initiate any available external review process or remedies available under
ERISA or State law.

During the non-enforcement period, neither the DOL or the Internal Revenue Service (“IRS””) would
take any enforcement action against a group health plan working in good faith to implement such
additional standards but does not yet have them in place.

Technical Release 2011-01

Pursuant to Technical Release 2011-01 the DOL and the IRS will not take any enforcement action with
respect to standards 1 (timeframe for urgent care determinations), 2 (provision of culturally and
linguistically appropriate notices), and 7 (substantial compliance) listed above until January 1, 2012 to
afford the Departments time to publish new regulations implementing the internal claims and appeals
provisions. In the case of the broader content requirements for notices to claimants, the enforcement
grace period is only partially extended. The requirement under standard 3 to disclose diagnosis codes,
treatment codes and their corresponding meanings will not be enforced until plan years beginning on or
after January 1, 2012. With respect to other notice requirements, enforcement will be effective on a
rolling plan year basis, starting with the first day of the first plan year beginning on or after July 1,
2011 (January 1, 2012 for calendar year plans) for the following: (i) the disclosure of information
sufficient to identify the claim (other than the diagnosis and treatment information); (ii) the reasons
for the adverse benefit determination; (iii) the description of available internal appeals and external
review processes and (iv) the disclosure of the availability of, and contact information for, a state
office of health consumer assistance program or ombudsman. However, nothing in Technical Release
2011-01 is intended to affect the disclosure requirements under ERISA under the DOL claims procedure
regulations.

In addition, the Departments are no longer requiring that plans be working in good faith to implement
the standards to be able to qualify for the grace period. Previously, the Departments required plans to
be working in good faith to implement the standards for the grace period to apply. This requirement is
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no longer applicable for plans to take advantage of the original grace period or the extended grace
period. While the guidance does not say why this requirement was removed, the Departments stated
in another portion of the Technical Release that the standards will be revised in future regulations.
Thus, the removal of this “good faith” requirement may be an indication that the standards will be
revised significantly in future guidance.

Furthermore, this guidance does not address the rights of participants or beneficiaries in private
litigation. It is unclear what impact this guidance has on, for example, a participant’s ability to sue
under ERISA if an employer fails to strictly adhere to all the requirements of the regulations.
Therefore, while this guidance gives some comfort, plan sponsors should consider making efforts to
comply with the requirements to limit possible claims by participants.

Technical Release 2011-01 also includes an appendix listing current consumer assistance programs and
ombudsmen. Group health plans with July 1 plan years may rely upon this list for developing their
adverse benefit determination and final internal adverse benefit determination notices for plan years
beginning on July 1, 2011. The Departments will review the list and any updated information will be
available at www.dol.gov/ebsa/healthreform. For plan years beginning after July 1, 2011, group
health plans must check the website to ensure that their notices contain information that is as up-to-
date as practicable. However, plans are not required to update the consumer assistance programs and
ombudsmen information more than once per year.
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http://www.dol.gov/ebsa/healthreform

If you have any questions regarding anything discussed in this Alert, the attorneys and other
professionals of the Employee Benefits and Executive Compensation group of Bryan Cave LLP are

available to answer your questions.
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IRS Circular 230 Disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal
tax advice contained in this communication (including any attachments) is not intended or written to be used, and cannot be
used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing, or recommending
to another party any transaction or matter addressed herein.
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